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- REPORT OF TEE SECRETARY GEWERAL ON NEGOTIATIONS
. OF AN INTERNATIONAL CODE GF ..CONDUCT
ON THE TRANSFER OF TECHNOLOGY

INTRODUCTION

Since the 15%60s, developing countries have been calling
for improved conditions for the transfer of technology, hy
expreésing their concern about “the inequitable features of the
international technology market and the consequeht disadvantages
and constraints experienced by them in the impértationﬁof
technology. Africa, while identifying itself with the Group
of 77 in these'negotiations, gave the issue due attention in a

’ number of OAU fora, such as technology symposia, Councils of

Ministers and more emphatically by the OAU Heads of State and
Government who in the Lagbs Plan of Action éirected that
””action‘shouid be taken to ensure that technology is transferred
under general conditions acceptable to the rec.pient country
Aaéd sﬁpportivé'of a self-reliant and self-sustaining strategy
in:tﬁé dé%elépment of local and scientific capabilities™.

DEVELOPMENT OF THE CODE

2. The first practical step by the international community,
aimed at responding t2 the call by developing countries, for
improved conditions for the transfer of technology, could be
traced as far hack as ;961 when the UN General Assembly
édopted'resolution 1713(XVI),; calling for a study of the
effects of patents on the economy of developing countries. It
was, hcwever, eleven years later that the idea of a possible
international code regulating the transfer of patented and
non-patented technology from developed to develeping countries
emerged. '

3,. This led to the estahlishment of an Intergovernmental

Group of Experts on the Code of Conduct for the Transfer of
Technology charged with the preparation of a draft hasis of

a universal code of conduct. The Group of Experts was to hase
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their work on documents submitted by the Group of 77 and
Group B. | ) )

4, - It was quite clear from the beginning that these two
groups which constitute the major recipients and suppliers

of technology respectively, had a very marke@ difference of

: approacho While -the developed countries would have prefered
a maintenance of the étatus guo in technology transacitions,
the7déVeloping countries were seeking basic changes :which

" would make the transactions more equitable.

5. There was need at-this:Stagé'tb’establish‘ééméiréﬁulatory
procedure within which these divérgences could be negotiated.
Bearing in mind  Resolutions 3201(S-Vi) and 3202 (S~VT) adopted
by the Sixth Special Session of the General Assémbly in 1974,
endor51ng tho Declaratlon and Procramme of Actlon for the
agreec "t6°hold a Uplted ‘Nations' Conference £0- negotlate the
draft tekt of the international code of conduct on transfer of
technolbgy prepared by the IntergovernméﬁtéiJGfdupfof Experts.

6. ' Since that decision taken in 15978, four negotiating
sessions have been held as follows: S
a) First session’ - + from 16th Oxtober’ to.dlth °
o L November 1978; R

b)) Second session = from 2%th October to 16th
" Novembex 1979

‘@) -Third session - ~ from 2lst Aprll to 6th ﬁhy 1280.

d) Pourth session - from 23rd March.to 10th
' April 1981,

PbFS'G" ST”UCTUWE AND POSITIO“° on” TFE DhB ' COD“

7. " fhe draft code as it stands today consists-of.a Preamble
and 10 Chapters that could be locked at in two broad ‘categ-

ories, namely:
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a) - Those Provisions contained in the Preamble and the
Chapters on Objectives - 3 priciples, National regulations
- and Special treatment~for developing countries, International
collaboratlon and Internatlonal institutional machinery.

These are prov1510ns of a general nature.

. b) Those Provisions dealing with the Legal character
and scope of application iof the code, Restrictive Practices,

Guarantees, and 2pplicable law and settlement of . disputes.

- 8, ~ Since the First Session of the Conferencep some -
progress has been made especlallv ‘on_those Drov1510ns in the
first category above. But considerable dlfferences 'still
exist on the*provisibnh outlined in the second category.

S. Thig report; will not-go into detalls of what was
agreed in the previous first thrce se"5101s, but will limit
itself to the outstanding is sues as at the time of convenlng

and conclusion of the fourth qe¢51on

10. Prior to the meeting of the fourth session of the
Conference, the OBU Secretariat in collaboration with the
African Regional Centre for Technology organized a meeting
of African Experts in Addis aAbaka from 26th to‘EOth January
1281, with a view .to adopting an African pdsition on the
outstanding issués to.be negotiated at.the fourth session.

11. The' central issues-on which consensus had’still to be
obtained were: the legal character of the codé and the

" mandate of the review Conference: restrictive practices;
international institutional machinery:; and applicabkle law

and settlement of disputes.

Al

“a)Y - The legal character of the. code and the . mandate of the

b

. Beview Conference

12. = - The ﬁfrlcan Sroup maintains the pos 1t10r10f the Group
of 77 that. an international legally Linding 1nstrument is the
-only form capable of effectively ;egulatlng the transﬁer of
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+technology, while Croup B -countries want the code of conduct
. to .consist 6fdguidelihes which are:.voluitary :and legally non-
i+ binding. . Group D and China would prefer a legally binding
code. N o ES ' ' ' ‘
13, Though the issue of the legal character peameates
almost .all the provisions of the draft instrument, the prasent
proposalé of :regional groups indicate the possibility of a
two-=step procedures: .the first step wouldrconsist.of. the
adoption of the code by the Conference to be endorsed by a
resolution of the General Assembly; the:second step would
consist of a review Conference to be held within a fixed time-
-frame to decide on the legal nature. It should be:pointed out
“that the idea of a review Conference has now -been accepted by
all regional qtouns,‘ By the end of the fourth session, th s

issue still remained unsettled. -

b) Restrictive practices - - : LS T

L3
14. The African position hinges on avoidance of practices '
that either restrain trade or adversely affect the international
flow of technology, particularly as either type of practice
“hinders the economic and technclogical development of develop-—
Aing countries. The Chapter on restrictive practices has
proved to ‘he 'one of the most difficult to negotiate so far,
‘In-.the. 14 practices on which there is someé measure of under-
standing, there are six that are not considered by . Group. B
© countriés to involve anti-competitive. practices, while the
Group of 77 and Group D are of the view that these provisions
prescribe practices that adveréely.affect the: economic and
technological development of acguiring -countries.

¥
. - . . R
P . Iz . . PERIE)

15, Apart from this conceptual problem, when it comes to

congideting the .specific practices which axe:to be prohihited

or regulated by the code, the methsd of- formulation causes
dlfflcultlesn The developed market economy countrles argue
tqé% it lS not p0351b1e to lay down 1egls ation conta1n1ng an
absolute pronlbltlon and feel that cartain restrlctlonsy even
when restr1ct1Vey may have additional effects which® Yenefit the

economv.
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16. The developing countries, on the other hand, consider
.that the competent authorities of the technology~acguiring
country, in- exceptional.circumstances, must  have- the authority
to decide that it is in its public interest to disregard

the restrictive practice proscribed by the code, provided that
on balance there will be no adverse effect on its national

. economy. - P

17. - Although most of tlhe time of the fourth session was
spent in an attempt to arrive at .a. text acceptable to-all
groups on this chapter, the compromise proposals submitted
by the President of the Conference could not satisfy the
‘pogitions of any .group. -

.

Interhational institutional machinery . SRS

18, There is already an agreement on the functions; timing
- of .sessions, creation .of subsidiary bodies, and terms of

reference of the: international institutional machinery to be
established. What .is' stillto be negotiated is the precise
status and title of the institutional machinery. -

Applicable law and settlement of disputes

19.- This is a chapter that has been the subject of extensive
negotiations and regional groups have had to refine their
positions. . But there still exist very fundamental differences,
particularly between the Group of 77 and Group B. .

20, The Group of. 77 pogition, is that the law of the acguir-
ing country is the law applicable. to matters relating to,
public policy - (ordre. puklique). and soversignty. The CGroup

-of 77 also.wants.a framework .for a system of arbitration for

. the code. | = S : e - ’

21, Group B's position on the other handg}isgthat the:-
parties should have the freedom to choose the applicable
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national law and’the national forum béfore which disputes
will be brought. If the parties have hot chosen either the

., law or the.forum, Croup B proposes a criteria’for decision-

makers.

©.22.,. Group D is of the view that the parties should have the

right to choose the law applicable “within the lihits"permit-
ted by their national iegislation” and that the otherwise

-applicakle conflict-of-laws rules should be used by the arb-

itral commissions or other organ deciding-the disputé when
the parties have not .agreed on the choice of law:

23. The text preseqted'by the President of the Conférénce

-as the negotiating text at the fourth session could not

~ the deVEloping countries°

satisfy the demands of any group. This chapter which is very
much linked to the one on restrictive practices therefore’
remains -one on which there are still fﬁﬁdaméntalnaifferénces
£o be resolved. ThHe one time floating suggestion that

discussions on this;ﬂhaptér’éhoﬁld‘be"postponed_until the rview

Conference, met with strong opposition from the Group of 77

who attach great importance to-the provisions in their chanter.

COHCLUSION S

24, The fourth session oOf the Co nference had been scheduled
to be the last session. However, having failed to reach
agreement on those crucizl areas outlined akove, the Cdénference
agreed to refer the matter bdck to the next sessidn of the

UN General Assembly, with a view to seeking a fresh mandate

" to cohtinue thﬂ'n'egbtiations° It was particularly the

féeling ‘of tlic developing countries that mogt of the issues

" §till to be resblved-are more of 2 political nature than
" techniical and a forum such as the-UN CGensral Assehbly would

be more appropriate. It is at 'this mesting that memhcr States
of the OAU are urged to effectively defend the positions of

e



CiM/1133 (RXXVII)
Page 7

25. It was éuite clear, as experienced in earlier inter=
national negotiations, that the attitude of the developed
countries bends more on maintenance of the status guo than
promotion of international Economic Co-operation for the

Development of Developing countries.

26, Any international code of conduct on transfer of
technology would be ineffective if there is no necessary
national legislations for regulating technology transactions.
There is therefore urgent need for member States to enact

or update national regulations, as well as establishing
institutions to evaluate, register, monitor and appraise

technology transactions.

27. In an attempt to assist member States in the above,

the 0AU General Secretariat is embarking on a special programme
as directed in the Lagos Plan of Action. It is envisaged for
instance, that during the period 1262 - 1283, studies will

be undertaken on the harmonization of the technology policies,
plans and programmes of its member states, as well as ident-
ification and preparation of multinational technology
projects at the sub-regional, regional and continental levels.
With global negotiations going on, it is also invisaged to
institute; on a regular basis, African fora to serve as a

basis for common positions.
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